
From: Goodis, Michael
To: Holloman, Rachel; Rosenblatt, Daniel; Davis, Donna
Subject: RE: Drat Prop 65 Presentation
Date: Tuesday, August 14, 2018 11:44:00 AM
Attachments: California Prop 65 Labeling MG.pptx

Hi Rachel
Here are some comments. I think we need to restructure the options a bit and include some more
pros/cons.
I included some thoughts from the call yesterday – you may have some others. Let me know if you
have questions.
Michael L. Goodis, P.E.
Director, Registration Division (RD)
Office of Pesticide Programs (OPP)
Phone 703-308-8157
Room S7623

From: Holloman, Rachel 
Sent: Tuesday, July 24, 2018 7:30 PM
To: Goodis, Michael <Goodis.Michael@epa.gov>; Rosenblatt, Daniel <Rosenblatt.Dan@epa.gov>;
Davis, Donna <Davis.Donna@epa.gov>
Subject: Drat Prop 65 Presentation
Hi Mike, I made a few changes and I still need to discuss with 98-10 revision wkgrp. I also want to
share with Erin.
Rachel Holloman, Chief
Fungicide and Herbicide Branch,
Registration Division, OPP, OCSPP, EPA
(703)305-7193
holloman.rachel@epa.gov
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Prop 65 - Background

Proposition 65 voted into California law in 1986

Requires California to publish a list of chemicals

know to California to cause cancer, birth defects or other reproductive harm.

Business must provide warning 

before knowingly exposing anyone to chemicals on the list.

Warning can be given through a variety of means:

by labeling, posting signs (workplace/point of sale), distributing notices, or publishing notices in the news paper.

Several pesticides and inert ingredients are on the list.
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Goodis, Michael (GM) - should include description of source of list

Goodis, Michael (GM) - just several?  we should be more specific which ones

Registrant Challenges in Making Warning Known

Retailers where pesticides are sold are refusing to post signs at the point of sale.

Any citizen can sue registrant if warning is not displayed

A representative from the Western Plant Health association said it cost registrants about $40,000 or greater even if proven innocent.

Many registrants have chosen to place the warning on the label to avoid law suite.
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Goodis, Michael (GM) - 

Current state

EPA has been allowing Prop 65 statements on EPA labels for years.

California would not be able to put Prop 65 statements on the state label without approval on the federal label.

In February 2018, a federal judge from the U.S. District Court:

Found the statement that glyphosate caused cancer to be false and misleading.

This case was filed against the State by the National Association of Wheat Growers
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Goodis, Michael (GM) - what specific statement have we been approving?  How many products?

Goodis, Michael (GM) - cite the regulation

Goodis, Michael (GM) - also include recent court jury decision

How does this state requirement impact EPA?

Impact on EPA includes: 

EPA does not always agree with OEHHA statements on the list

Statement could be false and misleading

Prop 65 is not required by FIFRA to be on the label

Resources – OPP is having trouble meeting its PRIA and FIFRA obligations

Concern other states may want to add state specific requirements
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Goodis, Michael (GM) - also include request for non-pesticide notifications- wood dust.  also as noted in recent meeting, expectation that registratns will add Prop 65 when need required.

Potential Solutions

Not on label at all must use one of OEHHA’s other places for notice.

Best choice for EPA

No concerns about false and misleading statements associated with PROP 65 on label.

No resources put towards this state specific effort.

Non-Notification (DPR suggestion PRN 98-10 revision)

It gets EPA out of doing any work.  

label language put on by California could be false and misleading.  

A non-notification would not present the concern of false and misleading when based on EPA review(s).  The Proposition 65 List
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Goodis, Michael (GM) - would not say this; pre-decisional

Goodis, Michael (GM) - rephrase please- hard ot follow

Goodis, Michael (GM) - what about the cons?  Retailers refusing to post notifications etc.

Goodis, Michael (GM) - I think we need to structure this paper first based on whether or not to include on label.  This speaks to how if it is to be on the label.

Goodis, Michael (GM) - CA would not be putting the language on label

Potential Solution

Disclaimer - State box on label/wording (EPA)

Disclaimer language must not be false or misleading.  

Referring people to OEHHA’s Prop 65 website maybe acceptable. 

Keep doing what we did in the past.

This does not work for EPA because of resource, potential approval of false and misleading language of the label and it is a non-FIFRA.
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Goodis, Michael (GM) - again this phrase is pre-decisional.  Should jsut lay out the pros/cons.

Goodis, Michael (GM) - I think we need to change some of the options the way they are presented here such as including the short format with a link to the CA website.

OEHHA Proposed Changes to Prop 65

On May 30, 2018, OEHHA announced a proposed change to Prop 65 warning content for consumer products.

In order not to cause confusion with EPA’s precautionary statement signal word, we will use “attention” or “notice” instead warning for the Prop 65 statement.

Per OEHHA, new language to be effective August 30.

Comments submitted to OEHHA recognize EPA determines what is allowed on the label and all requested an extension on implementing for at least six months.
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Goodis, Michael (GM) - I think this topic is still worth inlcuding for full disclosure but more background on what it is and why not the same as Prop 65.

What is EPA doing with current request?

Prior to January 2018, EPA stopped processing Prop 65 actions

We are currently holding 70 actions in RD and 12 actions in AD

OEHHA list EPA as the source of determination on 20 of those actions

Not concern with false and misleading

Still non-FIFRA item and takes resources to process if EPA processes the 20 actions
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Goodis, Michael (GM) - we should inlcude a slide on the comments received on this issue - CLA/RISE/others. Some were legal arguements so OGC's take on it would be helpful.

Recommendation

EPA not responsible for putting Prop 65 statement on the label

Only labels that use EPA as a source can have Prop 65 statement on label through non-Notification

How do we handle it when it is not the pesticide that requires Prop 65 statement of the label?

For example, treated articles/mulch
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